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David Waddell, Executive Secretary
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN, 37238

Re: Docket to Determine the Compliance of BellSouth
Telecommunications, Inc.’s Operations Support Systems with State
and Federal Regulations '
Docket No. 01-00362

Dear Mr. Waddell:

This is to notify the Authority and parties that BellSouth expects to file the
~ flow-through report and supporting documentation regarding Interrogatory No. 36
on Thursday, February 21, 2002. If this expected filing date changes, BellSouth
will notify the Authority and parties immediately.

As indicated during the discussion in the agenda conference on February 5,
2002, the data for February 2001 is not expected to be available. We will file an
explanation of the reasons for that at the time of the filing. ~

At the agenda on February 5, Director Greer indicated that he expected
BellSouth’s work papers to be filed with the response to Interrogatory No. 36.
Director Greer indicated that he wanted this done so that no further discovery
would be necessary in order to address BellSouth’s response. [f it was Director
Greer's intent that the Authority’s staff would be able to replicate the results that
BellSouth will file, there are some issues that need to be addressed, so that we will
know how to proceed. '

433496.3



David Waddell, Executive Secretary
February 12, 2002
Page 2

According to BellSouth’s experts in this area, reports like this are prepared
by running special software programs against specific databases. In the case at
hand, the database will span approximately 12 to 15 DLT-type computer tapes
(roughly 636 to 795 standard CDs). Furthermore, in order to run the programs
against the databases, specific additional kinds of software are required, software
that BellSouth has, but that has only been tested on the specific kind of hardware
platform BellSouth currently uses for this work. In other words, the software
necessary to run these programs has only been used and tested with the specific
types of computers that BellSouth utilizes.

To be more specific, our experts inform us that the database platform is
Informix, and the code is written in a legacy language called Informix-4GL. This
code and database run on a Sun 16CPU 8GB RAM Model E6000. To read the
database tapes, a DLT- compatible drive technology is required, and the Informix’s
database loader programs are required. The Authority has not specnfled specific
file formats for this data, so we are planning to provide this data using the native
file formats used by the database software and platform, unless otherwise directed.

| realize that | am providing some very detailed information here, and we wiill
be happy to have our information technology personnel discuss the specifics with
the TRA’s staff or information technology personnel. My point in raising this now,
however, is to respectfully request that if the TRA does not intend, or cannot run ‘
the program or programs because of hardware and software limitations in the
systems you have available, that you excuse us from copying the database in
question to tape, which takes some time and is somewhat expensive.

These data tapes, by the way, if produced will contain all of the information
BellSouth has received from all the LSRs submitted to BellSouth by CLECs across
the region. Consequently, we expect that the other CLECs in the region would
object to AT&T and SECCA having this CLEC-specific information. We therefore
respectfully request that the TRA provide direction to BellSouth in this regard as
well. To put a point on the matter, BellSouth does not believe that it should turn
this CLEC-specific database over to AT&T and SECCA unless the TRA directs us to
do so, in which case we will be happy to comply.

Other than these issues, we are collecting the information that reflects what
our people have done (and continue to do, as we are not finished with the project)
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to obtain this information for the TRA and we will provide that to the TRA and the
other parties in this proceeding. '

A copy of this letter is being provided to counsel of record.

ery truly yours,

Guy M. Hicks
GMH:ch '
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- Michael A. Hopkins

McKenna & Cuneo

1900 “K” St, NW

Washington, DC 20006

mike hopkins@mckennacuneo.com

James Wright, Esq.

United Telephone - Southeast
14111 Capitol Blvd.

Wake Forest, NC 27587
james.b.wright@mail.sprint. com

H. LaDon Baltimore, Esquire
Farrar & Bates
211 Seventh Ave. N, # 320

'Nashville, TN 37219-1823

don.baltimore@farrar-bates.com

Henry Walker, Esquire

Boult, Cummings, et al.

P. O. Box 198062

Nashville, TN 37219-8062
hwalker@boultcummings.com

Jon E. Hastings, Esquire

Boult, Cummings, et al.

P. O. Box 198062

Nashville, TN 37219-8062 -
jhastings@boultcummings.com

Timothy Phillips, Esquire

Office of Tennessee Attorney General
P. O. Box 20207

Nashville, Tennessee 37202
timothy.phillips@state.tn.us.com

Charles B. Welch, Esquire
Farris, Mathews, et al.
618 Church St., #300
Nashville, TN 37219
cwelch@farris-law-com
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Gullett, Sanford, Robinson & Martin
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Nashville, TN 37219-8888
jrobinsonjr@gsrm.com

Terry Monroe »
Competitive Telecom Assoc.
1900 M St., NW, #800
Washington, DC 20036
tmonroe@comptel.org
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" February 13, 2002

VIA HAND DELIVERY

Mr. David Waddell, Executive Secretary
Tennessee Regulatory Authority

460 James Robertson Parkway

- Nashville, Tennessee 37243

Dear Mr. Waddell: | . ' .

| Ol-003bLa
; Enclosed are the original and thirteen copies of BellSouth’s Brief Regarding
~ Imposition of Penalty Pursuant to Tennessee Code Annotated § 65-4-120 in the
above-referenced pro}ceeding. Copies of the enclosed are being provided to counsel
of record. ' . ' ‘

ery truly yours,

Auy M. Hicks
GMH/jej

Enclosure
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'BEFORE THE TENNESSEE REGULATOR_Y AUTHORITY
NASHVILLE, TENNESSEE '

In Re: Docket to Determine the Compliance of BellSouth Telecommunicatiohs,‘
' Inc.'s Operations Support Systems with State and Federal Regulations

Docket No. 01-00362
 BRIEF OF BELLSOUTH TELECOMMUNICATIONS, INC.

REGARDING IMPOSITION OF PENALTY PURSUANT TO
TENNESSEE CODE ANNOTATED § 65- 4-120 '

BeIISouth Telecommunlcatlons, Inc ("BellSouth™), pursuant to notice |ssued by
the Tennessee Regulatory Authority ("TRA"), flles this Brief,y Regard‘ing ‘Imposition of
Penalty Pursuant to Tennessee Code Annotated § 65-4f120. For the reasonsdiscu’ssed
below, BellSouth respectfullyurges that'no ‘sanction Ca_n or.shouldvvbe aSSe‘ss‘e'd‘pursuant s
to T.C.A. § 65-4-120 under 'the circurns‘tances presented in thiscase o

' BRIEF OVERVIEW OF PROCEDURAL HISTORY
~ AND GENERAL COMMENTS

As discussed more fully in BellSouth's Motion for Reconsideration, »this:/matter
arlses out of an lnterrogatory ("lnterrogatory 36") served on. BeIISouth1 seekm‘g
|nforrnat|on that BeIISouth does not report in the ordinary course of its busmess The’
‘rnformatlon sought which has been termed the "flow- through report 3 ‘con3|sts of flow- o
through rates for OLEC orders in each }of the various states in BeIISouth 'S regron

Itis uncontested that BeIISouth does not, in the ordlnary course, create the flow- o
through report sought by AT&T and that it would be necessary for BeIlSouth to

manufacture such a report in order to provrde it. - No one has ever contended that

Ly The Interrogatory was served on BellSouth by AT&T Communlcatlons of the
South Central ‘States, Inc., TCG MidSouth, Inc., and the Southeastern Competitive
Carriers Association (collectively "AT&T"). S B I
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BeII_South had a flow-through report in its Vpossession and was refusing to turn itover.
Rather, the entire dispute at |ssue with respect to the flow-through report is whether
’BelISouth can be reqwred to manufacture such a report and, if so, the appropriate
u L\amount of time BellSouth rnust be aff‘orded to comply with that request.

BellSouth has a number of argurnents, discussed inv detail below, bearing on the
appropriateness of the TRA's apparent intent to sanction BellSouth. In addition to those
~ arguments, there is a fundamental issue of fairness and overarching' due' process that -

BellSouth wishes to highlight for the TRA, as a threshold matter.

BeIISouth WOuld not intentionally and khowingly violate an order of the TRA. If it
;hadthe material requested, BellSouth Wovuld have prod‘uced ‘it promptly. In thiscase_,}
‘however, kthe PreFHearing' O.fficer has ’ordered*BelISOuth to produce a report that
BellSouth does not have, in.a ti’me period“BeIISouth could not ‘meet. Sanctioning
BellSOuth for failing to lneet an impossible deadline is more than unfair; such an action
deprrves BellSouth of the substantrve due process to which it, and anyone else -
appearlng before the TRA, is entltled |

‘To fully a.pp‘reciate this point, the pla'ce to begin is at the end, in _the Pre—Hvearing '
| Officer's order- dated December 31, 2001. In that Order, the Pre Hearlng Offrcer-

concluded that BellSouth had |nf|ated the time necessary to respond to the request.
finding rnstead that BeIISouth wasy capable of responding in 45 days. (December 3-1‘ J
Order at page 9). Indeed, in that Orderv, the 'Pre-Hearing Officer challenged se\rerat of -
the time frames set out by BeIISouth's witness on this matter. The ‘bottomk Iin'e, o
'howeve‘r,vis that, based on the December31k Order,.v even the Pre-Hearing Officer must

be understood to have concluded that 45 days was a reasonable time within which to
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respond to the request. Had the Pre-Hearing ' Officer believed othe‘rwi‘se, then,
presumably, he wou‘ld have selected a_shortertime, 'consistent with his understandlng of o
the evidence. | |
From that pomt the determlnatlon of the Pre Hearmg Officer in thls case was that ‘
45 days was the approprlate tlme to allow BellSouth to produce the requested
lnformatlon (a period BeIISouth obvrously disagrees W|th) Startlng,from that premise
one must conSIder the various dlrectlves and orders to produce thls matenal |dent|f|ed ln:
the TRA s Notice of Complalnt and Hearlng, dated February 5 2002 Wthh the TRA has :
|dent|f|ed as orders on whlch it W|Il con3|der basmg sanctlons Specmcally, BellSouth |s}>
in effect belng called upon to ‘show cause whylt should not be sanctloned for its farlure ;
to comply ‘with the Pre- Hearrng Offrcer s earlier drrectlves to supply the reportma, B
fractlon of the 45 day perlod ultlmately reached. For example, assuming -that the ,'
November 8 dlrectlve was intended to- requrre the product|on of the report if technlcally‘ |
: feasnble, and that the November 14 and November 21 orders were lntended to requlre- |
the production of the rnaterlal by November 20 and November 29 respectlvely, none ot :
those orders allowed nearly the 45 days of trme that the Pre Hearlng Offlcer, |n hls'v'
December 31 order found approprlate. ‘Stated srmply, even usmg the Pre Hearrngb
Offlcers 45 day time perrod as the standard it was llterally |mpossrble to produce the.
materlal in the time contemplated by the dlscussmn on November 8 the wrltten order of ,'

November 14 or the ertten order of November 21. Moreover, even »»assumingjfor Sake

While at least one of the Dlrectors mdlcated at the February 5 hearlng that a show
-cause proceeding would be commenced no such show cause complaint was issued. "
Accordmgly, BellSouth does not understand this to be a show cause proceeding

establlshed by T.C.A. § 65-2- 106 ~ : e

2
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of argument ‘that 45 days was indeed a reasonable time in which to produce the

matefial, it was impossible to prodube the material by Decemb_er 3, the beginning of the

“regionality hearing for which this material was supposedly relevant.®

Given these circumstances, BellSouth should not, and cannot, be sanctioned for

not accomplishing the impossible. Where the evidence, even viewed in the light that the

Pre-Hearing Officer has cast that evidence, demonstrates that compliance was

' impossible, sanctioning BellSouth for the failure to accomplish the impossible cannot

withstand any impartial review.

In addition to the three instances described above, the TRA has also addressed‘

sanctioning BellSouth for its failure to obey the December 3 oral directive of the Pre-

Héaring Officer requiring prodUction by \.Jathla‘ry 1}8"(45 calendar days) and the De‘cember
3’1 Orderalso requiring p}rddu'ction by January 18. |

‘The question with regard to th’esev orde’rs,’ if they ‘were lawful and‘ legally
enforceable in the flrst mstance, is whether the 45 day perlod prowded for preparatlon |
of the flow through report was reasonable, or even doable. |

While ‘the TRA is certainly entitled to due deferencef with regard to the matters '

“that fall within its expertise, in this instance the decision has been made by a single

Director, not the TRA, and involves a matter related to information processing and
computer programming, not matters within the scope of the expertise of ah agéncy

charged with regulating utilities.

Hearing Officer, that the material could perhaps be used in a later phase of this docket,

further obviating the necessity or urgency of producing the information on an

accelerated schedule. December 3 Transcript, Volume 1B, at 184, lines 11-16; 186,
lines 14-19. : '

4

BellSouth notes that counsel for AT&T conceded in an exchange W|th the Pre-



There can be no pﬂresumption under Tennessee law that a single Director or for
that matter the TRA rtself is clothed wrth any specral knowledge or msrght regardmg an
issue that turns solely on matters of computer programmrng, mformatron processrng,
“information technology. While an admrnrstratrve agency can expect a court to defer to
the agency in matters that - fall wrthln the agency s expertlse thls IS not such a
crrcumstance Specrflcally, nelther the Pre-Hearing Officer nor the TRA can substltute
) its own judgment that, if one programmer can do a task in 28 days, two programmers
can do the same task in 14 days for actual evrdence demonstratrng such a conclusron
'l'here is absolutely no‘ basis in this record or in fact for such a conclusron and this
matter was drrectly addressed by the only wrtness in this proceedlng competent to
comment on such a.matter While the TRA may feel that it does not. have to accept the o
sworn uncontradrcted testrmony of an expert, the orders of the TRA must demonstrate a
ratlonal connection between its conclusion and the evrdence before it. Moreover on a
. matter that so clearly is beyond the scope of its expertrse, the TRA s own judgment is
due nodeference | |

In such crrcumstances fundamental fairness and due process drctate that the
record must reflect substantral evrdence to support the Pre- Hearlng Offlcer s order |n‘
order for it to be valrd In this case there srmply is not any such evrdence Even if the"_bv
Pre- Hearrng Offrcer drsbelleved every smgle word uttered by Mr SaVIlle, whlch dlsbelref
BellSouth submrts would have been unreasonable, there is no evrdence |n the .record as |
to the time necessary to produce the requested materral Accordlngly, the 45- day perrod -

selected by the Pre- Hearrng Offrcer lacks ‘any ewdentlary support and is arbrtrary



Indeed, this ’is pfecisely why BellSouth sought review by the entire TRA, fér which ho
written_ordér has yet been entered. |

‘ BeIIVSouth regi'ets the position that it fihds itself in, and 'regly'ets even more that a
majority of the TRA or the Pre;Heari_ng Officer "’has apparently concluded that BellSOukth
has diéobeyed lawful orders of the TRA. BellSouth is w»e’II aware that it ié subject to the
jurisdiction of the Authority, and that it is obligated to éomply with lawful orders of thé |

Authority. BeIlSouth endeavors to comply with sUch orders in every instance and

believes it did so in this instance, although BellSouth is cognizant that individual"" =

Directors may disagree in whole or part. BellSouth has been placed in the tenuous
position of choosing whethér'to forfeit its fundamentél legal rights 6n the one hka‘nbdk or
risk beingvlabel_ed as an obstructionist fér pu;éuih_g thosé rights} faith on the cher hand.
This u‘ntenable choice unfortunately'arises out of cdntro\(ersy over an interrogatory,
‘whki‘ch'was not propou'nded, in any of the other eig’htBeIISouth statés in which fhis
métter‘ was tried. Belleuth respecffully sugg‘ests 'thé-t the dispute over the time required
to respond io the _intérrogatory has been »bIIcV)Wn _far oUt‘ of propo’rtio’n, sadly being
.pérceived as a "test of wiylls.“ BellSouth;,.regrets, this progressioh and ¢ertainly has no -
“desire to engage in such a test. BellSouth respectfully urges, ‘however, that‘this is
simvpl‘y not an appropriaté case in which the TRA may. lawfully exercise its authority to

sanction BellSouth.

ARGUMENT AND LEGAL AUTHORITY
There are a number of Iégal reasons, beyond the practic‘akl ones just dichssked",; |

~that BellSouth should not, and cannot, be sanctioned under these circumstances. The



arguments are presented in no particular order, and any of the arguments standing alone

- presents sufficient reason to refrain from imposing sanctions in this case.

I Compliance with Directives to Produce the Flow-Through Report in 45 ‘Days Or
Less Was Not Possible and Sanctioning BellSouth Under These Clrcumstances
Would Be an Abuse of Dlscretlon : :

As noted above, BeIISouth could not comply with any _‘of'the orders direetir\g

~ BellSouth to produce the report at issue within the time set forth in the specific order.

The impossibility of compliance with the Pre-Hearing Officer's orders to produee the
material requested, renders impbsition of sanctions in this casevah abuse of discretion.
BellSouth presented} witness: testimony from Mr. James Saville concerning.the

amount of'time required to produce a flow-through report in response to‘ Interrogatory '

~ 36. Mr. Saville's testimony was the only evidence in this docket addr‘es‘sing"the amount

of time that ‘womd be required “to prod'uce .the document. As discussediat theDirector"sv
Conference on Tues}day, February 5, 2’002, the Pre-Hearing" Officer }rejected}Mr. Saville's_" e
testimony and,‘ instead," entered; anv:order'} requiring‘ p‘roduction" of’ the ’docurnerit» |n half'

the time that Mr. Sawlle teStIerd he had estrmated would be redutred blrector Greer

noted at the February 5 hearlng on BeIISouths Motuon for Reconsnderatlon of ‘the -

Heanng Offlcer s Order 'that:

"the Authority is not Iegally bound to uncondltlonally accept [Mr Savﬂle s]

_ testimony. Based on the Authority's expertise, Directors* agreed at the
time that 45 days was a more reasonable tlme frame than the 90 days e
proposed by BellSouth." :

4 While Dlrector Greer charactenzed the dec13|on as one made by' "the Dlrectors," it

is clear from the transcript of the December 3 hearing, and from the order of- December
31, that the deC|S|on was made by the Pre- Hearmg Offlcer, and not by the Dlrectors

7



~ As noted above, while BellSouth concedes the _Authority's expertise on many matters
related‘ to telecommunications, BellSouth respectfully asserts that the Authority
jpossesses no inherent special expertise with respect to the time required to perform the
| computertprogrammin‘gi and testing necessary to capture the underlying data and
produce the flow-through report at issue in this case. The substitution of 45 days, in
contrast to the 90 days estimated by the only witness to testify with respect to the time
required for thisvp'rocess, was not supported by evi‘dence in the record. As explained in
BellSouth's Motion for Reconsideration, it was simply not posSible for BeIISouth tokj»
produce the ﬂow-through report under the shortened timetable, and no evidence was
submitted contradicting that position.

While the Authority is,’ as noted by Director Greer at the February 5 Dkirectors"
Conference,, "not legally bound to unconditionally ’accept" the testin10ny of apartic’ular
witness, the Authority is ‘not permitted to establish a time frame in which BellSouth is to
act or‘_face sanctions,’ in the absence of any evidence to support that number. Rather;‘
T.C.A. § 4-5-322(b)(hi establishes that agency findings unsupported by evidence are

| sUbject to reversai. See also Coastal Tavnlv( Lines v. /cc, 690 Fk.2d 543, (6th Cir. 1982)
(noting_ that agency must articulate a _rational connection betweven facts found and
choice made ‘,and post hoc rationalivzation of unSupported decision is insdfficientito’
establish that agency did "not act arbitrarily)t )

‘Imposition of sanctions in response to a party's inability to satisfy an im‘p,ossible .
bdi‘rective is patentl\j unfair and offends standards of fair play r‘equired by due processt
Courts,‘for instance, are imbued with inherent'di_Scretion to enter orders and sanctions' _

for discovery violations, but even courts lack .completely unfettered discretion to

8



sanCtion parties for noncompliance with discovery orders. Among the Iimitations on _triai |
courts in the exercise of dis_cretion regarding discovery sanctions is the common-sense
requ,irerhent that parties Shoiuld ‘not be sanctioned forv their non-compliance ‘when
bcompliance is intpossible. See, e.g., Mendelson v.vFevingoId, 387 N_.E.Zd 363 (lIl. App.,-
1979i (finding that party could not. b'e ordered to produce soyme’thing‘that did not exist,
and, theretore; party could not.be sanctioned for failure to cOmply with such 'order)r
Dorsey V. Academy Movmg & Storage 423 F. 2d 858 (5th Cir. 1970) (holdrng that it was
error to lmpose sanctron on party where farlure to produce documents by date requrred

was due to facto,rs beyond parties 1control and where -no showmg ‘was made that party‘

was able to supply records or that fallure was wrllful or in bad farth), B F. Goodr/oh Tlre. .

Co. v. Lyster 328 F.2d 411 (5th Crr 1964) (frndrng that trral court erred when |t ,
sanctioned party for farlure to obtain wrrtten answers when it was physrcally |mposs|bie
vfor party to obtaln such answers) W/ebusch V. Tay/or 422 N. E 2d 875 (IlI App 1981)‘
(noting that drscovery sanctions are to be |mposed onIy when : non-complran‘c,e rS
unreasonable‘).‘ | - |
Clearly if it is ,ah a,buse of a ‘court.'s discretion to fsanction parties under; the
circumstances discussed |n the referenced cases, it wo'uld vbe an ,evqual' 'a’b‘use’ of theA'
TRA's authority to sanction }Be_llSouthunder. these cirCUrnstances,’ ’bvase‘d on th‘e-facts |n
this rec'ord. The_re is'absolutelyno eyidence to support an assertion'that ’l‘.‘?:_eIISouth could L
have com'p|ied with _those directions. " ‘Under these cichn‘istanCes, 'be‘cause_’ the ord‘ersb
did not tekll BelISouth to 'produce thv'e reuuested infor'mation at the ap'po'inted tirne "k"yor as‘h
soon thereafter as was reasonab‘ly poSsibIe,". corn’piiance‘ with the orderks \r\f(as‘irnpossible :
and theretore, under the authorityvcited, no sanctions can be imposed. f’ o |
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. T.C.A.§ 4-5-311(b), not T.C.A. § 65-4-120, Governs the Agency's Power to
Address Disobedience of a Lawful Agency Requirement for Information.

Even if sanctioning BellSouth under these cvirCUmkstances would not conetitute an
abUse of discretion, the TRA does not have the alrthority under T.C.A. 8 65-4-120, to
}F impose sanctions under the facts presented here, which is a eimple discovery dispute."

Whiie t’he TRA is permitted, pursuant to'T.C.A. § 65-2-1 11, to appoint a heering '
examiner to conduct‘ a contestedcase proceeding or any portion thereof, the TRA must
follow the provisions of Tennessee law v'\rith respect to the power of such heering‘i ‘~
officers. In this regard, Tenneesee law establishes a specific procedure to be fo"owed rn
the event that a hearlrrg officer's order requmng the supplylng of information is |
dlscbeyed Pursuant to T.C.A. § 4-5- 31 1 (b), m case of disobedience to a lawful agency.
requrrement for mformatron, the agency may apply to the Circuit or Chancery Court for
an order to compel compliance or the furnishing of in‘formation or giving of testimony.
Pursuant to that secrion, it is the co‘Urt"s‘ duty to determine whether thevperson's
diysobedience is unle‘wfuyl, ’not the hearing cfficer or even the TRA. P‘ursuantv tc the

: provisrons of Section 4-5-31 1, only the COurt, and not the agency or ite hearing officer, :
can issue an order requiring compli_ance, end disobedience of such a court order is to be‘ | |

punishe}d, by the court, as contempt of court.®

S . Specifically, T.C.A. § 4-5-311(b) provides: In case of disobedience to any
subpoena issued and served under this section or to any lawful agency requirement for -
information, or of the refusal of any person to testify in any matter regarding which such
person may be mterrogated lawfully in a proceeding before an agency, the agency may
apply to the circuit or chancery court of the county of such person's residence, or to

any judge or chancellor thereof, for an order to compel compliance with the subpoena or

~ the furnishing of information or the giving of testimony. Forthwith, the court shall cite
the respondent to appear and shall hear the matter as expeditiously as possible. If the
disobedience or refusal is found to be unlawful, the court shall enter an order requiring
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Where the General Asvsembly,has made a specific provision to f‘govern ‘Va"ksituation,
the‘TRA cannot resort to a ‘more ge'neral»k statute to avvoid the application of the specific
statute. ‘See, e.g., Lucius V. City‘of' Memphis, 925 S.W.2d 522 (Tenn.y 1 99“6)' _(noting.
| that, where there is a conflict between a spemal statute and a general the special is ‘,
applled), In re Harris, 849 S.W. 2d 334 337 (Tenn. 1992) (same), State V. Black 897
S.W.2d 680, 683 (Tenn. 1995) (same); Wash/ngton‘v. ‘Robertson County, 29 S.W.3d
466, 475 (Tenn. 2000) (same). . 'COnsistent with this well-sett_led rule of statutory‘
construction - and application, the'TRA ~cannot side .step the specific procedu‘rei
established by'»Section 4-‘5-,311(b)1'b5y‘ ignoring it and: resorting'k,insitead to thevm‘o're’
- general Section 65-4-120. To do so wouid render. Section 4- 5-31 1(b), at best mereiy
optlonalv and, at wo’rse, practicaily' meaningless. Indeed attempting to use Section 65-
~ 4t12'0 to sanct.ion BeII'South””in {his’instance would constitute an end run around‘ t_he_
}requirements of T.C;A. § 4-'5—31-‘1'(b), which provide for an irnpartiai, tintely-lrevievv,by‘ a
court of the reasonableness an‘d ,Iawfulne‘ss of the orders in QUeStion.‘ i o

The provisions “of Section 4—5}-3‘11(b) are consiStent }with 'Tennessee: Iavv -
governlng the power of adminlstratlve agencies to obtaln informatlon reiating to agency k
proceeding by civil process In Dept of Rev V. Moore, 722 S.W. 2d 367 (Tenn 1986) ,
the Tennessee .Supreme Court consrd’ered issues arrsrng from the -efforts of an.
adminlstrative agency to obtaln |nformat|on relatlng to an agency proceedlng using anb
investigative .subpoena. The Supreme‘ Court observed that, While agencres are} often

empowered to investigate, "Ieglslative authorlzation of crvnl investlgatlve process does "

compliance. Disobedience of such order shall be punished as contempt of court in the
same manner and by the same procedure as is provnded for like conduct commltted in
the course of jUd|C|a| proceedlngs : : ’
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not exceed constitutional limitations as a géneral rule." /d. at 372. The Court went on
to discuss the 'necessary‘ constitutional |imitat_ions on SUch ’investiga‘tory ‘process,
observin‘g‘that, "while the demandv to iﬁsbect may'be issued by the agency, in the fbrm
of an adminis_trati\lé subpoéna‘,iit may not be made and enforced by thé”inspector in the
}field, and the subpoenaed party rﬁa’y obtain judicial feview‘ of the reasonableness of the
demand p(ior to suffering penalties for refusing to c.omply."" /d. at 373 (emphasis
added). |
This rule, requiring an opportunity for judicial feview before suffering sanction_s,' '
imposes a necessary constitutiona]vche’ck on the power of the agenéy. Consistent with
this rule, pursuant to T.C.A. § 4-5-311(b), before suffering sanctions, BellSouth éhouldr
be afforded the opportunity to prese_nf its argurhents regarding. the 'producbtiOn" okf,the’
flow-tl;lrou’gh report to a judicial officer, who w_il|kdecvide the issue and enter anv_Order.
‘Th‘e 'court's_order can i’n turn be enforced, pursuant to the statute, by a cdntempt
éanctiénentered by fhe cdurt. | |
T.C.A’. § 4-5-31 1 (b) provides for precisely the} type of judicial review di,écussed by
vthe "I}'ennessee Suprem‘é, Court in the Méore decision. - Section 4-5-3»1 1'(b) has been
médeled by the Generai Assembly ’specifically }to address discovery disputes ariysi.ng in
agen‘cyk proceedings, and it'sx prqvisions balanCe the procedural needs of thé agenby Wlth
‘the' constitutional due broceés protections addressed in Moore. In»ycontrast,_ TCA §
65-4-120 is a general provision, which, as'discu.ssed t‘Jeldw,‘ is ab'plicable only fo orders |
of the Authority? ndt orders éf 'a hearing ofﬁcer.k To igndre the pk:v'ovisions of the kspevc':ific |
~ statute in favor of the more gekneralb in this case would foend dual legal principles: Fir‘sf,t ‘

it would violate the well-established rule that where a more specific statute exists, one
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may not act under the general. Second,f it would fly in the face of the due process

concerns raised in Moore and preserved by Section 4-5- 31 1 (b)

M. T.C.A. § 65-4- 120 is Inappllcable to the Drsobedlence of a Hearmg Offlcer‘
Discovery Order. ,

While it is clear that the remedy that should have been pursued if the Pre- Heanng |
Offlcer actually belleved that BelISouth was in vrolatlon of hlS dlscovery orders is
controlled by T'.C.A. 8 4_-5-k311(b),ther»e is another compelling reason why sanctions |
should not andv}cannot be imposed upon BellSouth in this instance :u,n:der TCA§ 65-4- |
120. | ; | | |

| The plain Ianguage‘ ot' Section 65—4—1 20 establis.hes its applicatiOn only to the
violation or failure t.o‘.comply”vwith a reouirement of "the’ authority."" "The’ ‘ordervof,a
single ,Director; sitting’a’s a p_re-hearing otticer is clearly not the' "authority"v “for vpurposes
of the statute. In this regard, the TR‘A‘, the authority within ]theplain lanvg.uage of the
‘statute; hasvissued no order that }BellS‘outh’ is acCused of violating.e (e

It is well settled under Tennessee Iaw that the plain meanlng of Words used ina

statute are to be attrlbuted to those Words unless something |nd|cates to the contrary ’
“In this case, Sectlon 65-4- 120 uses the word "authorlty The word "authorlty
'defined in § 65 2- 101 to mean the "Tennessee Regulatory Authorlty‘ Section 65-2f. ,
111 , on the other hand, clearly _provrdesv in pertinent part that "_the:authority :may direct o
that' the pro'oeedingsror 'any part:thereof shall be heard by a ‘h’earing_ examiner to be -

appornted by the authorlty . v ." Therefore the Iegislaturevclearly‘contemplated;that a

~Indeed, BeIISouth sought the lnterventlon of the ent|re TRA in this matter and the,
February 5 Notice of Complaint and Hearing does not reference the TRA's February 5
vote, which has not yet been entered as a written order, as an item on Whlch it is :
considering basing sanctions. : '

6
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distinction exi,s‘t"ed between the authority, which it defined as the Tennessee Regulatory
Authority, and hearing examiners.. If the Iegislatur‘e had intended that Section 65-4-120
‘would also apply to orders of hearing exanwiners, it could hai/e said so. j

Oi course_, it is not only‘vTennes"seelaw that distinguishes between the TRA a’nd‘b
its hearing officers. The TRA itseif oleariy distinguishes between the_ "Authorify" and a
hearing of'f'icer’. For example, the TRA's rules specifically provide that any party that

| FW|shes to have a preliminary decrsron of a hearing officer revrewed by the Authorrty can.

ask for such review pursuant to TRA Rule 1220 1-2- 06 Cleariy, because the TRA has i

reserved itself the authority to revieV\r a hearing offlcer s order, the order of a hearing
officer is not the "order of the Authority_." Moreover, TRA Rule 1220-1-2-.17 also
specifically‘di’stinguishes between ord‘ers of the A‘}uthority 'and}ordera ’of the vhearing
officer.‘ E\ren the various orders at issue in‘this‘sanction proceeding recogniie that the
Pre-Hearing Officer alone oould not sanct}ion"kBe"South without review.’ |

At bottom, none of the various orders ’and directives set forth in the Authority's
Notice of Complaint and Hearing consti'tut_es‘ an order of the Authority for purposes of
T.C.A. § 65—4—120.8 Therefore, BeIISouth'cannot be' aanctioned for allegedly violating )

~any of those "orders."

7 See "Order Denying Motion to Clarify and Compelling Discovery” dated
November 21, 2001 at page 6 (notrng that Pre- Hearing Officer would refer to Dlrectors :
to consider sanctions).
8 Moreover, as discussed above, even if the Authorrty had ordered the productron '
of information, disobedience to such an order is governed by Section 4-5-311(b), which
requires resort to a court and does not permit the Authority to sanction.
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IV. In the Present Case, Directives of the Pre- -Hearing 0ff|cer Were Never Entered as
'Orders Compliant with Section 65 2-111. SR

‘The next issue is whether any of the items ldentlfied in the February 5, 2002
Notlce of Complamt and- Heanng are Iegally vahd and enforceable. Those |tems can be_
broken into two classifications, "orders" that were issued orally and orders,that were
reduced to‘ Writing. |

With regard to th,e first class of "orders," those that were orally is.s_u’e’d’,, such
"orders" are notb valid and Iegallyvenforceable orders that BeI'ISouth can be 'sanctioned for
aliegedly violating.'. Hearing Officers are not authori’zed to.,iss.ue oral_. orders, but r_ather*
are required to reduce their orders to Writing, which writing mu‘st, under Tennesseelaw,
contain findings of fact and’convclusions ‘of Iaw upon which theorder is‘:,preniised.s -See |
T.CA. § 65-2-1 11. |

The aUthority Of a.hearing officer to issue orders is defined .by’the‘yf}applicable
statutes. The statute that authorlzes the use of hearing officers in the flrst instance is
an appropnate starting pomt No state agency, |ncIud|ng the TRA, is authorlzed to
appoint heanng offlcers W|thout express statutory authonty Cavallo V. UnlverSIty of

Tennessee, 1190 Tenn. App. LEXIS 252 (copy attached) As estabhshed in Caval/o ‘the

9

BellSouth will agree that a hearing officer, like the TRA itself, has the inherent
authority to regulate the conduct of hearings as they occur. BellSouth notes that it is

not at all clear what the remedy would be for violating an oral order of a hearing officer

regarding the conduct of a hearing, such as a situation where an attorney or witness .
refused to comply with an oral order to cease speaking. However, that issue is not
presented here. Here we are dealing with substantive orders requiring future conduct
not occurring in the immediate presence of the hearing officer. It is clear that, whatever
inherent authority is possessed by the TRA or its appointed Pre- -Hearing Officer, the
bounds of such "inherent" authority are defined by the explicit requirements of statutes

passed by. the General Assembly. Where, as here, the General Assembly has defined ;

the remedy for disobedience to an order regarding discovery, there can be no "inherent"
authorlty to dlsregard that procedure in favor of another R
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power to appoint hearing officers’is not inh}erént;in an administrative body. Rather, the
TRA'S authority with regard to the appointment of hea’ri'ng officers and what such
| hearing officers can do, is defined by the a‘uthorizing statute. Whén 5u¢h power is
‘»gra-nted to an agency, thén the next_quesﬁpn regarding the hearing offi}cer"s authority is
: answeréd by the Tennessee Administravt‘iVé Procedufes Act,"T.C.A’. Chapters 4-5.
| Turning first to the TRA's statu‘t‘e, the TRA is authorized to appoint a hearing
examiner to hear all "or any part thereof" of a QO‘ntééted case. T.C.A. § 65-2-111.,
BellSouth does not dispute that this statute au‘thovrizevs thefu"se of a ‘hearing officer b}y the s
T‘RA to hear all or "any part" of a conteéted case. However, Section 65-2-111 impres N
,s’pécific requirements on hearing exam’inefs appointed by the Authority. To this poin’t,‘
that stétute explicitly reduires that wh‘enev_er.a éqhtested case or any part thereof. |s
heard by a hearing examiner, the Hearing examiner "éhall"k make a p’ropos‘al fbr decision
in writing, which shall include findings of fact énd conclusions of law made by the
hearing ,éXaminer. Accordingly, pursuant_ to the yprovisi‘on_s of this stafcute, é'hearing
officer is nét empdwered to make substantive orders from the bench or to issue orders
that I.véckv written findings of fact and conciusiohs of law. Moreover, it is clear from the
provisions of the étatute that the he‘a'rin‘g officer's ordefs are to be reviewed 'by,the -
Authority upoh consideration of the record ;ﬁrior to the 'entry of a final c}.rdér "on .behalf of_v
the Authority, in conjunction wivth Whatever matté,r fche TRA has éhosen to ‘entrUst‘to. thek e
hearing officer}
There is no other ;éuthority authorizing an oral‘ order by the Hearingy Officye'r thatbf -
resolves any pari of kproceeding that has kjbeevn entrusted to the hearing foiﬁ;er byk 'thé ’

TRA. There ’is nothing in Chapters 4-5 that authorizes oral orders, as opposed to oral
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statements by a hearing‘ officer that are subsequently reduced to Writing. In the
absence of such authorlty, the hearing officer is obligated to reduce his findings of fact
and conclusions of law to wrltmg before they can become effective, and even in that N
instance it is the TRA's responsibility‘ to review such orders_‘upon request of an
aggrieved party vbefore su'ch‘orderys can become final. 'l'hose Yreouirements have not
been satisfied in this_'case. As a ;chsequence, ‘the Hearing Offi_cer's, ""o'ral orders'"» of, ’
November 8 and 'December 3, are nOt Iegally enforceable orders, becoming':s’i;ich"only
when they were reduced to wr}iting,z setting forth find_ings‘of‘,fac_t and conclusion‘s of law
‘ulOonAWhich a review co_uld be*khad., As»a result, BeIlSouth cannot be sanct‘ioned. for
‘supposedly vi‘olating .th'ese :"orders." |

| This conclusion is not ,,inconsisten.t with the decision of,vthe "I'enness‘ee Covurt.of

Appeals"in"Cohsumer Advocate Division v. Nashvi//e Gas, et al., 1998 Ten’n..App, LEXIS

428 (copy atta‘ched) The Nashi/ille Gas case has no bearing in this proceeding.“ While -

~ the Tennessee Court of Appeals clearly dld find that the TRA could issue. Iegally’
’enforceable oral orders, that finding was based upon the Ianguage of Sectron 65 2 112 :
which} specrfically authorizes the "authonty" to issue orders that are merely stated in
“the record.” However, that section, by its terms, onIy applies to oral orders of the
'Authority, and then only When the order, |sa "fmal"'order. lt says nothinQ about orders o
’ of' hearing officer‘s Finally, even thavt section requires that the oral orders issued by the =

’Authority have to contain "a statement of the findlngs of fact and conclusnons of Iaw‘

upon which the ‘decision of the authority is based."’ ' Nothing in.the‘Pre-Hearing"

10 Moreover, in the Nashwl/e Gas case, the Court of Appeals explimtly noted that it
did not express opinion regarding whether the oral decrsron at |ssue in that case
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Officer's orders of November 8 and Decen'rber-3 could fairly be described‘as findings of.
fact or conclusions of law, and indeed what was said from the ‘bench orally on
‘December 3 did not articulate any ofk_the retionale". contained in what was written on
December 31.
~ This then leaves the question of whether BeIISouth can be sanctioned for violating y
the written orders of the Pre-Hearing Officer. Pretermitting for the‘moment the issue of
whether Section 65-4-120 a«op|ies to such orders,‘ the answer is 'stili that no savnotion
;oan be irrrposed for supposedly violating thoseorders.' ’
| First, consider the Pre-Hearing Offi»cer's order of November‘14,_ which ordered
- BeIISouth to produce thereport involved in this matter by November 20.  To the extent
that’tkhi.s order, which was iSsued on NOvember 14, but actually not received by
BellSouth until November 16, purports to .require BelrSouth to do somethir\g by
Novernber 13, compliance was; obviously, imposeible. Moreover, the Pre-Hearing
(v)fficer has himself " held‘that BeIISoufh did not violete the November 14 Order. |
Speoifically, }in a Noverrlber 21 ‘order,kthe Pre—Hearing Officer statedr "The Pre-Hearing'
O'fficer reoognizes that BellSouth did hot rec_eive tvhe November. 14" Order until
| November 16, 2001 and therefore, does not find BeIIS-oufh in violation of that Order for
its‘failore tov provide the requested information by Novem-ber 20, 2001'.;" : Cleariy,_ :

BellSouth cannot be sanctioned for violating the ‘NoVernb'er 14 order, ‘giveh that the Pre-b

complied with the statutory mandate that the orders of the agency contain a statement
of the findings of fact and conclusions of law upon which the decision was based. /d.
at *9-10. The case went on to reiterate the necessity of such findings and conclusions,
citing Levy v. State Bd. of Examiners for Speech Pathology and Audiology, 553 S.W.2d

- 909 (Tenn. 1977). ‘ '
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Hearing Officer himself found novl violation of that ordeerith regard toitsinstruction that
‘certain informati‘on be filed by November 20 e .
The next written order was‘one issued on November 21, addressrng BellSouth s
request to clarlfy the Pre Hearrng Offrcer s wrltten order of November 14, BellSouth :
filed its response to that order on the appointed day, November k29, in whlch it

attempted to explain that it did not have the information sought,vand to eXplam ,why it

was techmcally rnfeasrble to produce the report in questlon in the trme allotted by the s

Pre-Hearrng Officer. lndeed this was the matter taken up by the Pre- Hearlng Officer,
durrng the proceedlng on December 3, when BellSouth presented evrdence in support of
its posrtlon that the .mate‘rral could not be produced-as requested. Ask noted‘_above, ;
instead of ‘the entire TRA conSidering the matter, however, ‘even _thoug‘h: the»TR‘A ‘sitting
as a body"heard the evidence that demonstrated that BellSouth could»n‘ot comply with
the Pre-Hearing Offlcer s orders, |t was the Pre- Hearlng Offrcer that rssued an oral rulrng' o
wrthout first makrng a motlon for vote by the Dlrectors, requrrrng BeIlSouth to produce‘::-
the report requested in 45 days. | |

'Thatthen: leaves only thefinal written order of'the‘,Pre-Hear'i'ng omger, issued,
DeCember 31, 2601. BellSouth has aIready dlscussed the lmpossrbrlrty of complyrng_
with that order, even if it Were otherwrse valrd How can BeIlSouth be sanct|oned for:k
vrolatrng the December 31 order, .WhICh, }rf the order was valld and effectlve on
December 31, gave BellSouth 18 days to do somethlng the Pre-Hearlng Offlcer had |

already determrned would take 45 days Moreover upon recelpt of that order, BeIlSouth :

sought review of the order by the TRA On February 5, that motlon was delrberated S o

and, the Dlrectors voted 21 ‘to deny BellSouth's motion for reconsrderatron of the
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January 18 due date. No Written ordervarticulating vfindings of fact and conclusions of
law has been issued, and‘ the Directors. artic_ulated no such findings ot fact or
‘conclusions of law regarding the m‘atter.' .E‘\ren if the Directovrs' actions could be
construed as a’n oral order within the meaning of T.C.A. § 65-2-112, the Authority did
" not comply with the law as interpreted by the Court of Appeals in the matter cited
above. |

Clearly in’ such cirournstances, no impartial trier of the case could or should
conclude that BellSouth should be sanctioned based on an alleged violation of the
December 31, 2001 order, as compliance was}sirnply not physically vpos‘sible, even
“accepting for sake of argument, the 45-day period as doable.

V. 'Failure to Comply with the Pre-Hearinqq Officer's Order Regar_ding the Timetable for
Production of the Flow-Through Report Did Not Prejudice Any Party.

One of the more interesting aspeots of this entire episode is that this all or_iginated
with an interrogatory submitted‘ by AT&T. v However, AT&T did not COneider thie
information so vital and’ necessary to its case that it even sought to deiay the hearing in
- order to first obtain the flow-through report. No ’doubt, this failure to request a delay
v’was due to reasons that were cIear}from AT&T's testimony on the last dayof it's 'I
}witnesses" | testimony in this’ rnatter. Additionaliy, in questioning by the Di'recvtors,a
}‘counsel for AT&T conceded the possibility that the information contained in the flow-
through report could be utilized in a later proceeding regarding BellSouth's operationalk'
support systems. December 3 Transcript, Volume IB, at 184, lines 11-16; 186, iines 14?:
19. Moreover, counsel- for AT&T was ,notvaole to say definitively whethe‘r ;this same -

- request had been made in similar proceedings in other states suggesting that it was not
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a necessary component of the case Id at 185 86. Accordrngly, for aII these reasons,‘
no party was prejudlced by the fallure of BelISouth to produce the flow-through report. ‘
“on the schedule ordered by the Pre-Hearrng Offlcer In fact, even assumlng th}at the}
material could have been produced in 45 days, and as‘summg that the Pre—Hearlngf‘ )

Officer had ordered the productlon of the materlal on November 8 that order would stlll o

have had the effect of requmng the mformatlon to be produced after the conclusron off L

the hearing' in these crrcumstances, srnce the matenal could not be produced before

~ the hearlng in any event ordenng the productlon of the reports in an madequate tlme |

penod served no va||d purpose, whrch makes the requrrement even more arbltrary than |t-' R

otherwrse would have been The pomt here is that no one has been prejudrced by thef Lo

T tlmlng of the filing of the requested mformatlon Had BelISouth been glven the Ionger i

penod of time whlch |t sought AT&T would have been in no dlfferent posrtlon W|th,‘ ‘

respect to the ablhty to use the mformatron at the hearlng durlng the week of Decemberifp o

3. In these crrcumstances, sanctlonlng BelISouth cannot be the reasonable outcome of' . 3

these proceedrngs, 1 ‘

- CONCLUSION

BellSouth would like to conclude whers it began: 'Namely, BeIIS'outh did not

rntend any dlsrespect to the Pre Hearlng Offlcer appornted by the TRA |n thls matter To T

the extent that any of its actlons, or mactrons have been or could be construed as af e

lack of respect for the Pre-Heanng Offlcer, BeIISouth apologrzes and relterates that no.'

such dlsrespect was mtended While BeIISouth stands by its legal arguments presented:j

herein, BeIISouth respectfully states that in the ordlnary course of events, BelISouth has

always endeavored to obey the dlrectlon of the TRA, Whether such drrectron was’ |ssued =
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. orally or in writing, Whether it was done by a hear_ing officer or by the Authority and |

irrespective, in most instances, of whether,'particUIarIy in the case of discovery,

BellSouth believed the requeSt to be enforceable.

Notwithstanding VBeIIS‘ou‘th's cqncef'ns regarding the perception of its efforts in

this matter, however, in this case BellSouth believes that no sahctions11 are apprdpriate'. ‘
as a matter of law. The TRA is following the wrong process, as dictated by law, in

conjunction with attempting to resolve a discovery‘iSSue. The procedure dictated by Vthe

General Assemblykrequires the TRA to go to court if it believes an order to produce .
informatiyon has been disobeyed. That procedure has not been followed. Further, the

TRA is considering applying a statute that allows san‘ctio_ns’ for violation of an Authority

,,order, to an order of a hearing officer, which the law does not allov:v.v Finally, the TRA is

_cohsidering sanctiens for.erders that are nbt final, and that are n’otllegallyy enforceable.
This is simply not the place, ti:me, or p‘roeeeding’ inv’wh'ic’:h’ to imposev sanctions, and
BellSoch respectfulvlyi vrequests tHat "the TﬁAreaeh th:at, conclusion.

o : Although Béli‘SQUfh hdpes that its cdmments will ydisseade the TRA 'frbom’- imposing

sanctions, in the event that the Authority determines to do so, BellSouth 'res'pectvfuny

1 \While BellSouth, for the reasons articulated herein, strongly objects' to "the

imposition of any monetary sanction under the circumstances in this case, BellSouth
wishes for the purpose of preserving such arguments for appeal to note the following. -
First, the various orders, directives or comments forming the basis of this proceeding
represent a series of instructions with respect to the production of a single item. The '
various due dates were altered from directive to directive, each supplanting the previous -
due date. Accordingly, it would be improper for the TRA to issue a sanction based on

more than one order to the extent that the numerous orders or directives each addressed
the same alleged transgression. Additionally, in calculating the number of days for a -
sanctions order under T.C.A. § 65-4-120, the TRA must exclude from that count the -
days on which the TRA was not open because on those days compliance was not.

possible. Accordingly, Sundays, Saturdays, and legal holidays would necessarily be

- excluded from any sanctions calculation.
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_moves the Authorlty to elther stay suoh order or, |n the alternatlve, to hold any‘ ‘
N monetary sanctuons in a specral aocount untll such tlme as BeIISouth can seek jUdICIalf' .
review of suchv an order.v

| - »’ Respectfully submltted

BELLSOUTH TELECOMMUNICATIONS |NC

'Gu\Wrchks B e
333 Commerce Street, Surte 2101
Nashville, Tennessee 37201 3300
(615) 214 6301 g ' :

R Douglas Lackey o
_Fred J. McCallum, Jr..
' . . lLisas. Foshee ' ’ ‘
.. §75W. Peachtree St., NE Surte 4300
- L  Atlanta, Georgia 30375 S .

o BeIISouth understands that a sanctron would be pard into a fund whlch the TRA
may use ‘to pay for community education efforts. BellSouth merely wrshes to. avord the
legal issue of whether the TRA is empowered to make a refund from such funds in the
_event a sanctions order is overturned :
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JIMMY W. CAVALLO, Petitioner-Appellant, v. JAMES C. HUNT, CHANCELLOR, THE UNIVERSITY
‘ S ' OF TENNESSEE AT MEMPHIS, Respondent-Appellee -

No. 11
CoUri:of, Appeals of Tennessee, Western Section, at Jackson

1990 Tenn. App. LEXIS 252

| | ‘April 9, 1990, Filed - -

 PRIOR HISTORY: [*1] o |
From the Chancery Court of Shelby County at ,Memphis; Honorable Neal Small, Chancellor. o
DISPOSITION: REVERSED AND REMANDED | o |
CORE TERMS: appoint, hearing officer, contested case, chancellor, contested, hearing
examiner, appointed, issuance, secretary of state, specifically enumerated, hearing
conducted, writ of mandamus, state agencies, affirmatively, authorization, Public Acts,
regulations, discipline, conferred, charter ' B , c

' COUNSEL: David Sullivan, Memphis, Attorney for the Petitioner/Appel:Iant.

" Beauchamp E. Brogan, General Counsel, Ronald C. Leadbetter, Associate General Counsel,
- JoAnn C. Cutting, Assistant General Counsel, Att‘orneys‘for the Respondent/AppeIIee. .

- JUDGES: FARMER, J., TOMLIN, P.J., W.S., HIGHERS, J., concur
' OPINIONBY: FARMER | S
OPINION: FARMER, J.
Petitioner, a terminated Universit'yof Tennessee, Mernphis employee, appeals from‘the

- Chancellor's order denying his petition for issuance of a writ of mandamus or injunctive relief.

Jimmy W. Cavallo ("Cavallo") was employed by the University of TenneSsee("UT") at
Memphis as a police officer. On June 20, 1989 Cavallo was notified of his termination of
employment at UT based on charges of gross misconduct. Cavallo was advised of his right to

a due process hearing to protest his termination and was offered a choice between a hearing - S

conducted in accordance with the University's informal hearing procedures and a formal .
hearing under the Administrative Procedures Act ("APA"), T.C.A. '§ 4-5-101 et seq. Cavallo-
elected to have the hearing conducted in accordance with the provisions of the APA. " .

Following [*2] Cavallo's hearing request, UT Chancellor James C. Hunt initially appointed
Dr. Timothy Rogers, an Associate Dean at UT, Knoxville, as an administrative judge, to
“conduct the hearing. Chancellor Hunt later appointed another university employee, Dr. .
Francis M. Gross of UT, Knoxville, to serve as a hearing examiner. R

Cavallo filed a Petition for Issuance of a Writ of Mandamus and Petition for Issuance of a .
Temporary Restraining Order and/or Injunction in the Chancery Court for Shelby County,
- Tennessee seeking to enjoin the conduct of the hearing by the hearing examiner appointed




by Chancellor Hunt and mandate the appointment of a hearing officer through the office of
the Secretary of State. Following argument of counsel, the trial court ruled that Chancellor
" Hunt had lawful authority to appoint an administrative judge or hearing officer to conduct

hearings in accordance with the APA. S o '

The sole issue on appeal is whether the trial court erred in dismissing the petition for the
issuance of a writ of mandamus on the basis that the chancellor of UT was authorized
pursuant to T.C.A. § 4-5-301 (1985) to appoint an administrative judge or hearing officer in
a contested case conducted in accordance [*3] with the APA. R o I

This issue presents a question of law and this Court reviews questions of law de novo with no
presumption for the correctness of the trial court's conclusion of law. Custer v. Custer, 776
S.W.2d 92 (Tenn. App. 1988). -« . ~f T P

The parties do not dispute the fact that UT must provide, 'upoh. request, contested case
hearings conducted in accordance with the APA. Under T.C.A. § 4-5-102(3) (1985)a

contested case is "a proceeding, including a declaratory proceeding, in which the legal _rights,~

duties or privileges of a party are required by any statute or constitutional provision to-be -
" determined by an agency after an opportunity for a hearing." T.C.A. § 4-5-301(e) provides. -
~that: S IRV , T R

Any agency not authorized by law to have a contested case conducted by an administrative =
judge, hearing officer or similar officer from the agency shall direct that the proceedingsor ..
any part thereof be conducted by an administrative judge or hearing officer employed in the
office of the secretary of state. (Emphasis added) AT RO e

" Cavallo contends that UT is not authorized by law to appoint an administrative judge, hearing o

officer or similar officer, but instead must contact the office of the Secretary of State, [*4]
which appoints an administrative judge or hearing officer to conduct the proc‘eedingfs_. ut -

asserts that it is authorized by law to appoint one of its employees to actasan

administrative judge or a hearing officer to preside over APA contested casesand_-?dyaht_es, S

three arguments to support this assertion.

UT first argues that it was created by legislative charter as a "body politic and corporéte',','" S -
Public Acts of 1807, Ch. 64, § 1, with broad corporate powers, including not only specifically
enumerated powers but also "all other rights, ‘privileges and powers usually conferred upon

_Universities." Public Acts of 1839-40, Ch. 98, § 5. UT asserts that this extremely broad grant k: ,
of general powers, which distinguish UT from unincorporated state administrative agencies,

enables the University to function as other universities without having all its powers = -

~ specifically enumerated. UT asserts that these specifically enumerated powers include the - -
power to hire, discipline and dismiss faculty and other necessary employees and to make
rules and regulations for the government of the University as required by law, andas a

necessary incident of these specific powers is the power to discipline those [*5] employees " : e

in accordance with whatever process may be required by law. UT also asserts that the broad
~ grant of general powers to the University plainly includes the power to conduct due process :
- hearings and that it has long been authorized by law to conduct contested case hearings
utilizing its own hearing officers and, in fact, was required by law to conduct such hearings o
long before the APA was enacted. We do not interpret the language of the charter as so all.
“inclusive as to exempt UT from the requirements of T.CA. § 4-5-301(e). : s

" UT next argues that federal and staté courts n1 have implicitly recognized UT's authority to - :

appoint one of its employees as an administrative judge or hearing officer to conduct APA
contested cases. These cases did not decide this issue. Each of the opinions merely

summarizes that the aggrieved employee received an APA hearing conducted by hearing S
officer or hearing examiner appointed by the chancellor of the university or that the -
administrative judge was'a UT employee as part of the procedural history. Y




'n1 University of Tennessee v. Elliott, 478 U.S. 788, 92 L.Ed.2d 635, 106 S. Ct. 3220 (1986);
Gilbert v. University of Tennessee, slip op. (Tenn. App. W.S. Sept. 26, 1984); Logan v.
University of Tennessee, slip op. (Tenn. App. B.S. Jan. 14, 1988). [*6] ' '

~ Finally UT asserts that it has adopted rules and regulations that provide it with authority to -
appoint its own employees to serve as hearing officers in APA contested cases which have

been approved by the Attorney General and acknowledged by the Legislature of the State of

Tennessee. Rule 1720-1-5-.01(3), Tennessee Administrative Register provides in part that: -

Thé conduct of all,aspects of a hearing provided in a contested case shall be by a heai-ing :
examiner designated by the appropriate Chancellor (or by the President when a contested
case inquVes the University-wide administration). - s o . '

The above-mentioned rule was approved as to its legality by the Attorney General pursuant:
to T.C.A. § 4-5-211 (1985) and reviewed by the Legislature of the State of Tennessee and its
expiration date deleted in accordance with T.C.A. § 4-5-225 (Supp. 1989). Generally,
administrative and procedural rules and regulations promulgated under a grant of legislative
authority may not be inconsistent with the purpose and the intent of a legislative act nor may
they remove or limit substantive rights granted by the enabling act. Knox County ex rel.
Kessel v. Knox County Personnel Board, 753 S.W.2d 357, 360 [*7]1.(Tenn. App. 1988).
Since the enactment of the APA the Legislature has affirmatively conferred by statute )
authorization for various state agencies to appoint administrative judges and hearing officers
to conduct APA contested cases. An approval by the Attorney General and a review by the
Legislature does not rise to the level of an "authorization by law" allowing UT to appoint its
own employees as administrative judges or hearing officers in APA contested cases, contrary
to the provisions of T.C.A. § 4-5-101(e). Lo ' P : ; :

We believe that the APA, which took effect in 1974, was adopted to clarify and bring -
uniformity to contested case hearing procedures of state agencies. The General Assembly has
" enacted legislation which affirmatively confers, in unequivocal terms, the right to various
~ agencies to appoint their employees to conduct contested case hearings. n2 Since the
adoption of the APA, UT has not been authorized by law to appoint one of its employees as
an administrative judge or hearing officer to conduct contested cases in accordance with the

APA- ’ :

n2 See T.C.A. § 53-11-201(h) (1983 and Supp. 1989) (Commissioner of the Department of

- Safety authorized to appoint hearing officer); T.C.A. § 67-1-105(b) (1989) (Commission of -
Revenue authorized to designate hearing officer or personally hold hearings); T.C.A. § 4-21-
202(3) (1985 and Supp. 1989) (Tennessee Human Rights Commission authorized to appoint
hearing examiners to conduct discrimination hearings); T.C.A. § 56-1-411 (1989) ‘
(Commissioner of Commerce and Insurance authorized to appoint person to conduct i
hearing); T.C.A § 50-7-304 (Supp. 1989) (Commissioner of Department of Employment -

~ Security authorized to appoint its employees to conduct hearings). [*8] S

“The order of the Chancellor is reversed and this cause is remanded to the trial court fof._ o
further proceedings consistent with this opinion. Costs of this appeal are taxed to the
appellee for which execution may issue if necessary. t : &
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OPINION' OPINION

"This petition under Rule 12, Tenn R. App “Proc., to review a rate maklng Order of the
Tennessee Regulatory Authority presents a host of procedural and substantlve issues We

- affirm the agency order
' On May 31, 1996 Nashvrlle Gas Company (NGC) flled a petitlon before the Tennessee PUbllC

Service Commission requesting a general increase in its rates for natural gas service. The

- proposed [*2] rates would produce an increase of $ 9,257, 633 in the company's revenue.' e
The Consumer Advocate Division (CAD) of the State Attorney General s office f‘ led a notlce of




appearance on June 6, 1996 and Associated Valley Industries (AVI), a coalition of industrial
users of natural gas, entered the fray on August 20, 1996.

The Public Service Commission was replaced on July 1, 1996 by the Tennessee Regulatory
Authority (TRA), a new agency created by the legislature. By an administrative order, TRA
laid down the procedure by which it would accept jurisdiction of matters previously filed
‘before the Public Service Commission, and the parties successfully navigated the uncharted

waters of the TRA to get the case ready-for a final hearing on November 13, 1996.

At a scheduled conference on December 17, 1996, the TRA orally approved a general rate
increase for NGC, effective January 1, 1997, that would produce approximately $ 4,400,000
in new revenue. When a final order had not been filed by December 31, 1996, NGC began

" charging the rates orally approved at the conference on December 17. On February 19, 1997
TRA filed its written order adopting the oral findings of December 17, 1996. The order [*3]
allowed the increased rates "for service rendered on and after January 1, 1997." L

I1. The Procedural ISsvuesv :
a.

Was the TRA required to‘ appoint an adrﬁinistrative law judge or hearing of‘fice",r to
conduct the hearing? L e AR g B R

 The Tennessee Administrative Procedures Act provides that a contested case hearing shall be
conducted (1) in the presence of the agency members and an administrative judge or

~ officer or (2) by an administrative judge or hearing officer alone. Tenn. Code Ann. § 4-5-301
(a). The CAD asserts that the TRA's order in this case is void because the agency did not.
follow the mandate of this statute. e R »

The TRA, however, is also governed by an elaborate set of procedural statutes. See Tenn.
' Code Ann § 65-2-101, et seq. Tenn, Code Ann. § 65-2-111 provides that the TRA may direct :

" that contested case proceedings be heard by a hearing examiner, and we held in Jackson
Mobilphone Co. v Tennessee Public Service Comm., 876 S.W.2d 106 (Tenn. App. 1994), that
the TRA's predecessor, the Public:Service Commission, could conduct a contested case o
hearing itself or appoint a hearing officer. We think that decision is still good law and that it
applies [*4] to the TRA. o : S ‘ N Vot

b | 7
Did the TRA staff conduct its own investigatidn and‘i‘mproperly; cbnvey ex pafté S
‘information to the TRA? : S . FESOa

The CAD argues that the TRA violated two sections of the UAPA in the proceeding below: (1) -
the section prohibiting a person who has served as an investigator, prosecutor, or advocate
in a contested case from serving as an administrative judge or hearing officer in the same .
proceeding, Tenn. Code Ann. § 4-5-303; and (2) the section prohibiting ex parte s
communications during a contested case proceeding, Tenn. Code Ann. § 4-5-304.

~As to the first contention, there is nothing in the record that supports it. The R'egu‘latory' | ‘
" Authority members sat as a unit to hear the proof in the hearing below. We have held that

they were entitled to do so. There is no proof that any of them had served as an investigator,
prosecutor, or advocate in the same proceeding. ' , ’ BRI IR

As to the secorid contention, it is based on the CAD's suspicion that members of the TRA staff PR

had taken part in an investigation of NGC, had prepared a report for the Authority, and had,
in fact, continued to communicate with NGC and relay that information to the Authority =




members.

At the beginning of [*5] the hearing the Consumer Advocate moved to discover what he
described as a report from the staff that augmented or boosted the position of one party or - -
"the other. He admitted that he did not know that such a report existed but that he believed it

did, because of the past practice before the Public Service Commission.
The AuthOrity.chairman' moved to deny the rhotion with the following expla;hatio'n: &

I believe that as a director I have a right to have privileged communication witha -
member of my staff for the purpose of understanding issues and analyzing the
evidence in the many complicated proceedings that this Agency has to hear. |

" reject your allegation that I have abdicated my responsibility as a decision

maker. I rely on my staff expertise as the law permits me to do so. Therefore, 1

- move that your motion be denied. Co I

" The Agency mémbersf‘una‘nirn’ously‘ dehiéd the CAD‘svmoti,o’vn.,

On this part of the controversy we are persuaded that the TRA was correct. The TRA deals
with highly complicated data involving principles of finance, accounting, and corporate S
efficiency; it also deals with the convoluted principles of legislative utility regulation. To
expect the Authority members to [*6] fulfill their duties without the help of a competent

. and efficient staff defies all logic. And, we are convinced, the staff may make = =~ = e
 recommendations or suggestions as to the merits of the questions before the TRA. See Tenn. .
Code Ann. § 4-5-304(b). Otherwise, all support staff -- law clerks, court clerks, and other.
specialists -- would be of little service to the person(s) that hire them. We are satisfied that Y
any report made by the agency staff based on the record before the TRA was not subjectto
~ the CAD's motion to discoverit. = . ; B S B I e

The other part of the CAD's ,c'ont'eri'tion is more troubling. It contains an assertion that =

'members of the TRA staff were passing along to the TRA evidence received from NGC. We :

would all agree that such ex parte communications are prohibited. See Tenn. Code Ann. § 4- Al

5-304(a) and (c). | :

In support of his contention Consumer Advocate called the manager of the utility rate division o3

who testified that he did an investigation of NGC under an audit. At that point the parties -
engaged in a general discussion about the Authority's prior ruling that the staff members' .

advice could not be discovered. A question about whether his advice was based on anything ek
[*7] other than the facts in the record was excluded after an off-the-record discussion, a’ndv e

the witness was asked only one other question. He answered "yes" when asked if he had
talked with the company or company officials since the time of the audit. There wereno .
questions bearing on the nature of the conversations, or whether the witness received or - -
disseminated any information pertinent to the NGC proceeding. SRR
" We cannot find on the basis of the evidence in this record that the Agency received any ex
parte communications that were prejudicial to the CAD's position. We would add only one
further point: that administrative agencies should ensure compliance with the Administrative .
- Procedures Act. . o I Ve R L T e e D S

C

_ Did NGC unlav)ifully p’ut‘it'sin'ev‘v rates into ef‘feCt'on 'january i, 19973'; i |

The CAD argues that since no written order had been entered allowing the rate increése, 'N'G_VC;?_ R




had no auth'o'rityv-to start charging the increased rates, and the TRA's February order
amounted to retroactive ratemaking. v R :

The TRA has the power to fix just and reasonable rates "which shall be imposed, observed,

" and followed thereafter" by any public utility. Tenn. Code Ann. § 65-5-201. But the statutory

scheme -- which [*8] is the same as it was during the existence of the Public Service

Commission -- recognizes that a public utility may set its own rates, subject to the power
given to the TRA to determine if they are just and reasonable. Tenn. Code Ann. § 65-5-203

- (a). See Consumer Advocate Division v. Bissell, 1996 Tenn. App. LEXIS 528, No. 01-A-01-

9601-BC-00049 (Tenn. App., Nashville, Aug. 26, 1996). The increased rates may be

~ suspended for an outside limit of nine months while the TRA conducts its investigation; id., =

but after six months the utility may, upon notice to TRA, place the increased rates into effect.

Tenn. Code Ann. § 65-5-203(b)(1). The authority may requiré a bond in the amount of the

~ proposed annual increase. Id. - ’ ' SRR v : .

In this case, NGC filed its petition on May 31, 1996. Because the Public Service Commission
was replaced by the TRA on July 1, 1996, NGC refiled the petition on July 29, 1996. The CAD
argues that the petition, therefore, had not been pending for the six months period that - -
would allow NGC to put the rates into effect. - - . s : :

Under the circumstances of this case, however, we think that argument exalts form over .
substance. The TRA had heard the proof, and in an open meeting had announced its [*9] o
~ decision to allow part of the rate increase to go into effect on January 1, 1997. While a o

- written order had not been entered, NGC notified the TRA that it would put the approved

rates into effect on the date specified in the TRA's oral d‘ec‘i‘sion. “ : RO

In our view, the increased rates had been pending since May. The hiatus between May and

July was caused by a massive overhaul of the state regulatory machinery, and that fact

~ cannot be attributed to NGC. So, under the statutory scheme, NGC had the power to put the
approved rates into effect on January 1,1997.. . ; ‘ : SRS

In addition, Tenn. Code Ann. § 65-2-112 says "Every final decision or order rendered by the

authority in a contested case shall be in writing, or stated in the record . .. ." NGC could

have used the TRA's oral decision as the basis for its action of putting the rates.into effect.
The decision had been "stated in the record” on December 17, 1996. We add this caveat,

" however. The statute goes on to say that either a written or oral decision "shall contain a

 statement of the findings of fact and conclusions of law upon which the decision of the -

‘authority. Is based.” We do not express an opinion on whether the December 17 oral decision
[*10] complies with that mandate. But we do agree that findings of fact and conclusions of
law are a necessary requirement for-a meaningful review of an administrative agency's '

decision. See Levy v. State Bd. of Examiners for Speech Pathology & Audiology, 553 S.W.Zd‘
909 (Tenn. 1977). : ‘ : el ‘ B T

| IIL The Substantive Issues
a. Hearsay

" The CAD argues that some of the evidence offered by NGC's expert on the projected increase . -
" in company expenses was based on rank hearsay. We notice, however, that Tenn. Code Ann.
§ 65-2-109 allows TRA to admit-and give probative effect to any evidence that would be
accepted by reasonably prudent persons in the conduct of their affairs. The same statute
relieves the TRA from the rules of evidence that would apply in a.court proceeding. -

The CAD does not address'thé question of whether the evidence it calls hearsay is,
nevertheless, of the kind that would be relied on by reasonably prudent persons in the ;
conduct of their affairs. NGC argues that the evidence was not hearsay because it was based




on the company records that are kept in the ordinary course of business. See Tenn. R. Evid.
801, 803(6). We need not decide whether the proffered evidence [¥11] was hearsay
because we are satisfied that the evidence was reliable and could be considered by the TRA.
The TRA heard the objections to the evidence and the CAD's argument that its evidence on
the same subject should have been received. The TRA chose NGC's evidence as more :
reliable. We find no fault with the TRA's decision on this issue. ' S o .

b. Advertising -

This is an issue on which the briefs of the principal parties seem to be speaking different .
languages. The following explanation is the best we can glean from the record. In 1984 the
Public Service Commission adopted a rule that disallowed as a recoverable expense by a _
utility any "promotional or political advertising." The prohibition covered advertising for the

" purpose of encouraging any person to select or use gas service or additional gas service. It -
did not cover (among other things) advertising informing customers how to conserve energy -

" or to reduce peak demand for gas, or advertising promoting the use of energy efficient
appliances. See former Rule 1220-4-5-.45, Tenn. Regis. e

In a 1985 proceeding involving a rate increase application by NGC, the Commission deviated .
from the rule and allowed advertising expenses up [¥12] to .5% of revenues. In March of
1996 the Commission repealed 1220-4-5-.45 and proposed a new rule that would allow a
utility to recover "all prudently incurred expenditures for advertising." Apparently the rule -

had not made it completely through the adoption procedure when the TRA heard this case =
below. S e e e S e rp e B

Nevertheless, based on proof of $ 1,486,000 in external advertising expenses, $ 800,000 in - -
marketing personnel payroll and $ 300,000 in miscellaneous sales expenses, the TRA allowed -
~ the recovery of all but approximately half of the external advertising expenses. The CAD
urged disallowance of all the related expenses except approximately $ 647,000 and NGC

claims that the TRA erred in reducing the external operating expenses be;ause_ther’g was no N T

proof that ’they were imprudently ivncurred.

" record that the advertising expenses were incurred to meet competition, to add new
customers on existing mains, and to get existing customers to use more gas, the TRA :
~ concluded that the rate payers benefited from at least part of the external advertising.

We think the TRA was justified in its conclusion on this issue. Based on the testimoriy in .the‘ i

c. The Long Term Incentive Plan

The TRA [*13] allowed NGC to recover approximately one-half of the cost of its'Long Term
Incentive Plan. The CAD opposes the allowance of any of this expense on the basis thatthe
plan encourages executives to seek growth through rate increases instead of through -
performance gains. According to the CAD, the plan does not promote improved service.

NGC offered evidence, however, that the plan had increased employee efficiency and had ;‘ L
“reduced the number of company employees per customer in Tennessee. The savings '
amounted to $ 7 million annually in wages and salaries. The same witness rebutted the CAD =
- witness who testified that the plan encourages employees to seek rate increases rather than

- improved efficiency. S e e D

'None of the ;pafties to the appéal cited ka”ny.authority governing the allowance ,of‘int:e'hti\v/e":r 3 AR

‘payments in utility rate cases. The proof included some references to cases in other :
jurisdictions where that state's utility commission had allowed either 100% of the incentive . -
payments or some fraction thereof. The consensus seems to be to look at each planona = -
case by case basis and view each plan in the context of the utility's total compensation
package. ‘ ‘ . o SCT ,




~ We do not think the TRA erred in the treatment [*14] of the long term incentive plan in
this case. o : — ,

. Rate of Return

NGC requested a rate of return on equity in the range of 13% to 13.25%. The CAD requested

an 11% rate of return and offered expert testimony showing that monthly compounding of

~ the company's income would raise the rate of return to 11.60%. The TRA set a rate of return
~of 11.5%. _ _ o _ ‘

We fail to see how either side could make much of a case on appeal. The TRA's findings and
conclusions are supported by evidence in the record that is both substantial and material.

See Tenn. Code Ann. § 4-5-322(h). A proper rate of return is.not a point on a scale,
Tennessee Cable Television Ass'n v. PSC, 844 S.W.2d 151 (Tenn. App. 1992), it covers a
fairly broad range, as indicated by the testimony of the competing experts in this case. We
affirm the TRA's decision on this point. S e , ‘ i ER

We take no position on the issue of the compounding effect of the COmpény‘s receiptys'.A Itis é i

concept that is new to us in utility regulation, and its merits need to be explored more
thoroughly than they have been in this record. ' :

IV. The Rate Design

" The intervenor, AVI, challenges the part of the TRA's order that raised the "tailblock" rate
[*15] for gas supplied to NGC's largest interruptible customers. The tailblock rate is the
lowest rate charged per unit and it applies to usage of over 9,000 decatherms per month. n1
'NGC's petition did not seek any increase in the rates falling in this category. The CAD's proof
proposed that any changes be spread to all customer classes, but the intervenor sought an
overall rate decrease. AVI's witness testified that industrial rates were set well above costs
and should not be increased The TRA's order increased the tailblock rate from $ 0.21 per

decatherm to $ 0.228 per decatherm. The TRA said in its order: - -

After careful consideration of the testimony and exhibits of the parties, the ;
Authority finds that the rate increase approved herein should be spread equally
to all customers. It is the intent of the Authority to spread this increase to all
ratepayers, including interruptible Sales customers, Transportation customers,
and Special Contract customers, in order to minimize the overall impact of this
" rate change. In addition, the Authority concludes that the residential customer
~_charge should be increased from $ 6.00 per month to $ 7.00 per month.

nl There are thrée other blocks in the inter,ruptibié indUstria.I category of usérs. Block‘on_e'f )
applies to usage of 1-1,500 decatherms per month; block two covers the 1,501-4,000
category; and block three applies to the 4,001-9,000 category. o :

B i ==--=---End Footnotes- - - - - - - - - S [*16]

We think fhe question of whether to spréad the rété increase to all classes of users was
~within the discretion of the TRA. In CF Industries v. Tenn. Pub. Serv. Comm., 599 S.W.2d
536 _(‘1980), our Supreme Court said: ' P




specifically, there is no requirement in any rate case that the Commission receive -

and consider cost of service data, or what such data, if in the record, are to be

accorded exclusivity. It is self-evident that cost of service is of great significance

in the establishment of rates but is of lesser value in arriving at rate design. A

fair rate of return to the regulated utility is one thing; the establishment of rates
~among various customer classes is quite another. ' R R

599 S.W.2d at 542,
Rk '

Thus, the Public Service Commission in rate making and design cases is not
solely governed by the proof although, of course, there must be an adequate
evidentiary predicate. The Commission, however, is not hamstrung by the naked
" record. It may consider all relevant circumstances shown by the record, all
recognized technical and scientific facts pertinent to the issue under consideration =~ e
and may superimpose upon the entire transaction its own expertise, technical e
competence [*¥17] and specialized knowledge. Thus focusing upon the issues,
the Commission decides that which is just and reasonable. This is the litmus test
-- nothing more, nothing less. : B e T

599 s.w.,zd.at'543.

" We think it would be a rare case where the court would interfere with a rate increase :sp're"é’dv o

‘evenly over all classes of users. If the rate design is inequitable it was not established in this

proceeding. Therefore, a request that the rate increase be applied unevenly is, in fact, a -
request to change the rate design -- on which the intervenor would have the burden of proof.
" A change would have to be shown by a greater amount of proof than appears in this record.

The TRA's order is affirmed and the cause is remanded to the Terinessee .Re’gujavvto,-y »
Authority for enforcement. Tax the,costs on appeal to the Consumer Advocate Dlvis_iOn.’ LY

" BEN H. CANTRELL, J_UDGE-:

| CONCUR: " |

HENRY F. TODD, PRESIDING WDGE .
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